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Plaintiff Bar K Ranch, LLC, through counsel, states its cause of

action and alleges as follows:
NATURE OF THE ACTION
1.  This is an action for declaratory, injunctive and other equitable
relief pursuant to the federal Quiet Title Act, the federal Declaratory
Judgments Act, and relevant provisions of Montana law. Plaintiff seeks
clarification, on behalf of itself and the people of Montana, as to the
existence, nature and location of certain established public and private
rights of way over a system of historical roads in Madison County,
Montana. It further seeks to quiet title thereto and other related relief.
PARTIES

2. Plaintiff Bar K Ranch, LLC (“Bar K”) is a Montana limited
Liability company which owns certain real property located in Madison
County, Montana that is accessible via the roads at issue in this matter.
3.  Defendant United States of America is the owner of certain lands
traversed and bordered by the roads at issue in, and encompassing the
rights of way claimed by, this action.
4.  Defendant State of Montana is the owner of certain lands

traversed and bordered by the roads at issue in, and encompassing the
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rights of way claimed by, this action.

5.  Defendant U.S. Bureau of Land Management (‘BLM”) is a federal
agency within the U.S. Department of the Interior. It administers
certain federal lands traversed and bordered by the roads at issue in,
and encompassing the rights of way claimed by, this action.

6. Defendant U.S. Forest Service (“USFS”) is a federal agency within
the U.S. Department of Agriculture. It administers certain federal lands
traversed and bordered by the roads at issue in, and encompassing the
rights of way claimed by, this action.

7.  Defendant Montana Fish, Wildlife & Parks (“FWP”) is a Montana
state administrative agency. It administers certain state lands
traversed and bordered by the roads at issue in, and encompassing the
rights of way claimed by, this action.

8.  Defendant Montana Department of Natural Resources &
Conservation (‘DNRC”) is a Montana state administrative agency. It
administers certain state lands traversed and bordered by the roads at
issue in, and encompassing the rights of way claimed by, this action.

9.  Defendant Madison County Commission (“Madison County”) is a

three-member administrative board charged with administering the
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affairs of Madison County, Montana, including the creation, recognition,

maintenance, alteration, improvement and abandonment of county

roads, inclusive of the roads at i1ssue in this action.

10. Defendant Imerys Talc America, Inc., f/k/a Luzenac America, Inc.

(“Imerys”) is a Delaware corporation that owns a talc mine in the area

of the disputed roads. A small portion of the roads at issue in this

matter, as they currently lie, crosses land owned by Imerys.

11. Defendant Walsh Eugene Carter Bypass Trust (“Wash”) is a

private landowner. A small portion of the roads at issue in this matter

cross land owned by Walsh. Upon information and belief, the Walsh

family agrees that the roads in question are county roads.
JURISDICTION AND VENUE

12. The Court has subject matter jurisdiction over this action under

28 U.S.C. §§ 2409(a), 1331, 1346(f), and/or § 2201.

13. The Court has supplemental jurisdiction over related matters of

Montana state law under 28 U.S.C. § 1367(a).

14. The Court has personal jurisdiction over all of the parties.

15. Venue is proper under 28 U.S.C. § 1391(b)(2) and (e) and District

Court Local Rule 3.2(b) because the property that is the subject of this
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action 1s located in Madison County, Montana.
FACTS RELEVANT TO ALL COUNTS

16. Bar K owns certain real property located on the west side of the
Madison River, south of Ennis, Montana, which is commonly referred to
as the “Bar K Ranch” or the “Kelly Ranch” (hereinafter the “Ranch”)
and legally described as:

S12, T10S, RO1W, ACRES 640, ALL;

S13, T10S, RO1W, ACRES 640, ALL;

S24, T10S, RO1W, ACRES 640, ALL;

S25, T10S, RO1W, ACRES 240, N2NE4, NW4;
S30, T10S, RO1E, ACRES 603, ALL LESS NE4NE4; and

S31, T10S, RO1E, ACRES 360, NW4NE4, E2NW4,
GVT LT 1, NE4SW4, SEA4.

17. Upon information and belief, most of the property comprising the
Ranch was settled in the early 1900’s by Ben Lockhart. Additional land
was acquired and incorporated into the Ranch over time.

18. Upon information and belief, Lockhart sold the Ranch to the Klatt
family on or about March 8, 1946.

19. Klatts sold the Ranch to Andrew “Andy” and Susanna Kelly on or

about April 10, 1958 and it has remained in the Kelly family ever since.
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20. On or about September 21, 2012, Kellys caused the Ranch to be
transferred to Bar K, a family-owned LLC which now holds legal title.
21. The Ranch is accessible from the north by a network of roads
consisting of historical homestead access routes and county roads which
have been used by local residents (including the owners of the Ranch
and their employees, guests and invitees) and the public at large for
more than a century.

22. The precise location, arrangement and designations attached to
some of the roads have changed over the years. Portions of the roads
have been referred to by various names and designations including,
among other things: County Road # 36; County Road # 233; Ruby Creek
Road; Wall Creek Road; Ennis-Wall Creek Road; Ennis-Varney-Wall
Creek Road; South Wall Creek Game Range Road; Horse Creek Canyon
Extension; and colloquially the “Upper” and “Lower” Roads (referring to
the western and eastern principal roads, respectively).

23. The overlapping “Upper” and “Lower” Roads that are the principal
arteries of the road system are approximately depicted below (in pink),
as they currently lie, beginning from their intersection with Johnny

Ridge Road, after it crosses the Madison River at McAtee Bridge, and



ending to the South at the entrance to the Ranch:
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24. The Lower Road (.e. the eastern road) along the Madison River is
improved and regularly maintained. Portions of the Upper Road (.e. the

western road), where it diverges from the Lower Road, have not been
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regularly maintained in recent years and have been rendered
impassable because the bridge across Ruby Creek in S10, T09S, RO1W
has washed out and has not yet been replaced.

25. Upon information and belief, Madison County has had or shared
responsibility for maintenance and improvement of these roads, and
related infrastructure like Ruby Creek bridge, at all relevant times.

26. Until the late 1950s, these roads provided exclusive access for the
Ranch, other local landowners, and for the public for many purposes
including all vehicular access. Very limited alternative personal access
was available at times via a foot-bridge and later a cable-car across the
river, both located further upstream. At all times, these roads have
provided primary or exclusive access for many purposes.

27. Additionally, at all times, the roads have provided meaningful and
exclusive access to public lands, including access to substantial swathes
of the Beaverhead-Deerlodge National Forest for hunting, fishing,
hiking, camping, wildlife viewing, access to Forest Service cabins, and
other personal and recreational uses by the people of Montana.

28. A road running from Ennis “up the west side of the Madison

River” to the Ranch was declared a county road by the Madison County
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Commission on June 7, 1888 (Comm. J. M/239-240), Exhibit 1 hereto.
The road was then opened by order of the Madison County Commission
on December 10, 1888 (Comm. J. M/288-289), Exhibit 2. It is therefore
a Montana public highway per Mont. Code Ann. § 60-1-201(c).

29. Upon information and belief, the viewer’s report and maps
showing the precise location of the original 1888 county road were not
preserved and are not in the custody of the Madison County
Commission or the office of the Madison County Clerk and Recorder.
30. However, various other county records identify the county road
established in 1888 as the Lower Road, including county maps, road
data sheets, and other administrative records.

31. The Upper Road was established as an alteration and extension of
an undescribed pre-existing county road by operation of road petition
B18 dated October 1912, Exhibit 3. Petition B18 was approved, and the
Upper Road was declared a county road, by order of the Madison
County Commission on June 6, 1913 (Comm. J. T/166), Exhibit 4. It is
therefore a Montana public highway per Mont. Code Ann. § 60-1-201(c).
32. The original right of way for the Upper Road, as described by the

viewer’s report for the 1913 petition, is approximately depicted below in
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black, with the roads as they currently lie again depicted in pink.
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33. As recently as 1983, the State of Montana (acting through FWP)
and the Walsh family (predecessors in interest to the Walsh Eugene

Carter Bypass Trust), owners of land traversed by portions of the Upper

10
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Road, recognized the public’s right of way and made efforts to solidify it
by granting easements to the County for “purposes of a public roadway.”
34. Both the Upper and Lower Roads are depicted as county roads
and/or public highways on various official maps and Madison County
records about the roads under its administrative purview.
35. The parcels of real property traversed and/or bordered by the
roads are legally described as follows:

A.  S36, TO8S, RO1W, ACRES 651, ALL;

B. S01, T09S, RO1W, ACRES 89, N2NE4 EAST OF RIVER;
C. S01, T0o9S, RO1W, ACRES 78, LTS 6-7, SW4NE4;
D

S01, TO9S, RO1W, C.0.S. 7/1744-FC, REMAINDER TR

E. S01, T09S, RO1W, ACRES 87, E2SE4;

F. S12, T09S, RO1W, ACRES 200, NW4NE4, NW4

G. S12,T09S, RO1W, ACRES 240, SW4NE4, SW4, NW4SE4;
H. S12, T09S, RO1W, ACRES 209, E2E2, SW4SE4;

p—

S13, T09S, R01 W, ACRES 485, N2, SW4;
J. S14, T09S, R0O1 W, ACRES 81, E2SE4;
K. 503, T09S, RO1W, ACRES 657, ALL LESS R/W;

L. S02 T09S, RO1W, ACRES 80, N2SW4;

11
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S02, T09S, RO1W, ACRES 576, N2, S2SW4, SE4;
S10, TO9S, RO1W, ACRES 600, ALL LESS NE4NE4
S10, TO9S, RO1W, ACRES 40, NE4NE4;

S11, T09S, R0O1 W, ACRES 320, N2;

S11, T09S, R0O1 W, ACRES 320, S2;

S15, TO9 S, R0O1 W, ACRES 640, ALL

S14, T09S, R01 W, ACRES 560, ALL LESS E2S5E4;
S22, T09S, RO1IW, ACRES 640, ALL LESS HWY
S23, T09S, RO1IW, ACRES 560, W2NE4, W2, SE4;
S27, TO9S, RO1IW, ACRES 481, S2, NW4;

S27, TO9S, RO1IW, ACRES 160, NE4;

S26, TO9S, RO1IW ACRES 279, N2 LESS NE4NE4 LESS
HWY;

S26, TO9S, RO1IW, ACRES 320, S2;

S35, TO9S, RO1IW, ACRES 321, W2;

S35, T0O9S, RO1IW, ACRES 320, E2;

S36, TO9S, RO1IW, ACRES 639.574, ALL;
S02, T10S, RO1W, ACRES 160, H.E.S. #797;

S02, T10S, RO1W, ACRES 481, S2, NW4 LESS H.E.S. #797,
MINUS H.E.S. #97;

12
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EE. S01, T10S, RO1W, ACRES 494, W2E2, W2;
36. These potentially affected parcels of real property are depicted

below, labeled to correspond to the preceding list of legal descriptions:
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37. Parcels A and BB are state trust lands administered by DNRC

38. Parcels B, C, E, H, I and J are federal lands administered by
BLM.

39. Parcels V, Z, and DD are federal lands administered by USFS.

40. Parcels D, F,G, L, N,O,P,Q,R,S, T, U, W, X, Y, AA, CC, and EE
are state lands administered by FWP, which comprise part of the Wall
Creek Game Range.

41. Parcel Kis owned by Imerys. A small part of the Upper Road, as it
currently lies, crosses this parcel, though the original road and the right
of way as described in 1913 did not.

42. Parcel M is owned by Walsh. A small part of the original declared
county road, and the road as it currently lies, cross this parcel.

43. The northern portion of the Lower Road near Johnny Ridge Road,
as it currently lies (hereinafter the “BLM Segment”), deviates from the
path of the original county road, which ran approximately through the
center of Sections 1 and 12 of T09S, RO1W, across Parcels A, B, C, D, F,
G, and H.

44. 'The original county road across these Parcels remains visible in

aerial photographs and satellite imagery and is approximately depicted

14



Case 2:19-cv-00006-BMM Document 1 Filed 01/29/19 Page 15 of 34

below (shown in orange), alongside the relevant portion of the Lower

Road, as it currently lies, encompassing the BLM Segment (in pink):

15
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45. Upon information and belief, in the mid-to-late 1960s, the new
road comprising the BLM Segment (shown above in “pink”) was
constructed to facilitate better public access to the Ruby Creek
Campground, located along the Madison River at the southern end of
Parcel H.

46. On or about May 5, 1969, area residents filed Madison County
road petition E57, Exhibit 5, asking the County to abandon a portion of
the original county road “effective upon completion of the United States
Government road substituting therefore...by reason of the fact that a
United States Government road is to be built between this road and the
Madison River and will replace the road sought to be abandoned.”

47. As shown on Exhibit 6 (Comm. J. 3/236), a portion of the original
county road was thus abandoned on or about July 8, 1969, ranging from
the intersection with Johnny Ridge Road in Parcel A down to the “South
line of the North half of Section 12,” the approximate center point of
Section 12 between Parcels F and G, “subject to completion” of the new
road and with the understanding, as published in the statutorily-
required newspaper notice, that the original public access route would

be replaced by the “substitute road.”

16
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48. Thereafter, county road data sheets and other administrative
records continued to reflect the county’s belief and understanding that
the above-depicted portion of the original county road was abandoned
due to the existence of substitute access. For example, Exhibit 7, a
County road data sheet for “Ennis-Wall Creek Road,” describes the
declared 1888 county road running from Ennis to the Ranch and notes
that a portion of the road was abandoned and “replaced” in 1969.

49. Certain other portions of the 1888 county road encompassing the
Lower Road were abandoned over the years, including a portion of the
road on the Bark K Ranch itself in 1964, and another portion, further to
the north of the areas depicted in the preceding maps, across the Bar
Seven Ranch in approximately 1977.

50. Other than these abandonments, and the purported abandonment
of a portion of the original county road subject to completion of the
replacement BLM Segment, as described above, no part of any private
or public right of way over the roads depicted herein has ever been
abandoned, vacated or relinquished.

51. For much of the twentieth century, a substantial portion of the

land traversed by these roads was privately owned, including by

17
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original homesteaders and their successors-in-interest, and/or by the
Northern Pacific Railway Company. Over time, much of the once
privately-owned property was acquired by the government, principally
including FWP, which has dedicated the land to the creation and
expansion of the Wall Creek Game Range.

52. Other lands in the area went unclaimed by homesteaders and
were not dedicated to any particular public use, and therefore fell to the
management and administration of the U.S. General Land Office
(“GLO”) before passing to the BLM upon its creation in 1946.

53. In recent years, the various state and federal agencies with
responsibility for administering these lands have begun to restrict
access and dictate the use of the roads in ways inconsistent with their
status as county roads and Montana public highways, and otherwise
inconsistent with established private and public access rights. Said
entities have further denied that portions of the roads in question are
county roads, explicitly and implicitly giving rise to an actual
controversy regarding the ownership and control of the roads and the
location and status of attendant rights of way.

54. There 1s no other adequate remedy at law, requiring resolution by

18
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this Court under the Quiet Title Act and/or by entering appropriate

declaratory relief under relevant provisions of federal and state law.

COUNT I: QUIET TITLE/DECLARATORY JUDGMENT
(the Original County Roads are county roads/public highways)

55. Plaintiff incorporates the foregoing facts and allegations as if set
forth fully herein.

56. The Upper and Lower roads described above (hereinafter referred
to collectively as the “Original County Roads”) were principally
constructed in the late nineteenth and early twentieth centuries and
were established as county roads by express declaration and dedication
under the procedures prescribed by Montana law, including but not
limited to declarations of the Madison County Commission on June 7,
1888 and June 6, 1913.

57. Montana counties are charged by law to maintain records of all
openings and alterations of county roads. Mont. Code. Ann. § 7-14-2614.
Given the age of the roads in question and the incompleteness and
1imprecision of the records maintained by Madison County, particularly
including the unavailability of records depicting the original location of
the county road from Ennis to the Bar K Ranch as established in 1888,

the Reid doctrine applies. Under Reid. v. Park County, 192 Mont. 231,

19
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627 P.3d 1210 (Mont. 1981), the Court may determine whether public
roads exist based upon “the record taken as a whole,” even if the
historical record is incomplete or otherwise insufficient to prove strict
adherence to the statutory prescriptions for creation of public roads
under Montana law. In other words, the law recognizes the “inherent
difficulty of recreating events from incomplete or cryptic public
records...” about a road “created when horse-and-buggies were more
prevalent than Ford Explorers[,]” and adjusts the petitioner’s burden of
proof accordingly in disputes about historic public roads. Garrison v.
Lincoln Cnty., 2003 MT 227, 99 14-16, 317 Mont. 190, 77 P.3d 163.

58. Moreover, any discrepancies in the location or description of the
roads, including but not limited to any actual or alleged deviations from
the descriptions in the original road declarations and viewer’s reports,
are “insufficient to destroy the road’s public status.” Garrison, § 21.

59. Any defects regarding the creation or dedication of the Original
County Roads are also ameliorated by operation of Montana’s “curative
statute” (enacted as § 2600 of the Montana Political Code of 1895, later
re-codified as RCM § 32-103 (1947)), which expressly recognized as

public highways “[alll highways, roads, lanes, streets, alleys, courts,

20
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places and bridges laid out or erected by the public, or now traveled or
used by the public, or if laid out or erected by others, dedicated or
abandoned to the public, or made such by the partition of real
property....”).

60. To the extent any portion of the Original County Roads is not
deemed a county road by virtue of a valid express declaration, then the
public has alternatively secured an equivalent right of way by operation
of the other mechanisms specified by the curative statute and Mont.
Code. Ann. § 60-1-201(3), including but not limited to by the
construction, maintenance, and alteration of the roads by the County
with public funds, and expansive and enduring historic use of the roads
by the public at all relevant times.

61. Upon information and belief, the Original County Roads are
comprised of old homestead routes that have been abandoned to the
public together with roads built and improved by the County for the
benefit and use of the public.

62. At all relevant times, the Original County Roads have been
overseen and maintained, in whole or in part, by Madison County and

public funds have been expended for the maintenance and improvement

21
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of the roads, bridges, and other infrastructure in service of the public’s
right of way.

63. Bar K, the public, and the County have consistently treated the
Original County Roads as county roads and Montana public highways,
common to all of the people, during all phases of the roads’ history and
transcending any alterations of their course by the passage of time or
the effects of road maintenance and administrative alteration. The
roads have been used freely and regularly, at all times, for expansive
and enduring purposes such as ingress and egress to public and private
lands for personal, recreational, commercial and agricultural uses.

64. As to any portion of the Original County Roads which are not
deemed to be county roads and/or public highways for one or more of the
reasons stated above, the public’s historical use has additionally
established a public prescriptive easement. The public’s historical use of
the roads has been open, notorious, exclusive, adverse, uninterrupted
and in excess of the statutorily prescribed period.

65. The purported abandonment of the portion of the Original County
Road running parallel to the BLM Segment in Parcels A, B, C, D, F, G,

and H, as described in Paragraphs 43—44 above, was ineffectual. That

22
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road was closed by operation of a county road closure petition, held out
to the public as being “effective upon” and “subject to” the
establishment of a “substitute” public access route, which the affected
landowner, the United States of America (acting through BLM) now
denies exists.

66. To the extent the public is without lawful access across the BLM
Segment (as claimed by Count II, infra), affording equivalent or
superior access to a county road, the conditional abandonment of this
portion of the Original County Road in 1969 is invalid for reasons
including but not limited to: failure to provide adequate public notice of
the nature, scope and purpose of the proposed abandonment; other
failures to substantially comply with statutory mandates governing
abandonment of county roads; and because the road was never
“abandoned” at all because the road closure petition was expressly
conditional and the resulting declaration did not express an unequivocal
intention to not “reclaim or use [the road] again” as required to effect an
abandonment of a county road under Montana law.

67. As to any portions of the Original County Roads which were

established over then-federal lands, the public’s right of way 1s valid

23
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under U.S. Revised Statute § 2477 of 1866 (“R.S. 2477,” later re-codified
as 43 U.S.C. § 932 (1938)), through which the U.S. Federal Government
granted rights of way over federal lands for the construction of public
highways in order to facilitate and encourage the settlement and
development of the American West.

68. R.S. 2477 grants were self-executing and afforded each state the
authority to dictate the terms of its own acceptance. The grant “becomes
effective upon the construction or establishing of highways, in
accordance with state law” without any formal application by the state
nor any action at all on the part of the federal government. 43 C.F.R.

§ 244.55 (1939 and 1963); 43 C.F.R. §§ 2822.1-2 and 2822.2—1 (1974).
69. According to BLM’s interpretation of R.S. 2477, “[w]hen public
funds have been spent on the road it shall be considered a public road.
When the history of the road is unknown or questionable, its existence
in a condition suitable for public use is evidence that construction
sufficient to cause a grant under R.S. 2477 has taken place.” BLM
Manual R.2-229 (1986).

70. R.S. 2477 was repealed in 1976, subject to certain savings

provisions that preserved any “valid existing rights” established by

24
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operation of R.S. 2477 prior to its repeal.

71. As to any affected portions of the Original County Roads, the R.S.
2477 grant was expressly accepted by affirmative acts of the state and
local governments, prior to any dedication to public use and prior to the
repeal of R.S. 2477, including but not limited to: by the construction,
maintenance and improvement of the roads; by the expenditure of
public funds for such purposes; by the promulgation of the above-
described Madison County road declarations and dedications; by
operation of § 2600 and RCM § 32-103; and by the public’s expansive
and enduring historical use.

72. As to any affected lands acquired by any person or entity after the
establishment of the Original County Roads, the public’s right of way
ran with the land and any such property was acquired subject to the
public’s established rights.

73. None of the access rights claimed hereby have ever been
effectively relinquished, vacated, or abandoned.

74. Relief is required to settle the existence and location of the county
roads in question, for reasons including but not limited to: actual

disputes with affected landowners about the existence and scope of
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public access rights; uncertainty created by historical alterations to the
county roads; inadequate surveys and other descriptive records; and
because portions of the roads as-traveled do not conform to the available
descriptions of the Original County Roads as declared. See Mont. Code.
Ann. § 7-14-2622.

75. Plaintiff, on behalf of itself and the people of Montana, is entitled
to relief quieting title or other appropriate declaratory relief clarifying
the nature and scope of the public’s right of way over the Original
County Roads. Appropriate and necessary relief includes, but is not
limited to, declarations establishing that the purported abandonment of
a portion of the Lower Road in 1969 is invalid and that the Original
County Roads are, in fact, county roads and/or public highways of the
state of Montana, or else are subject to an equivalent public easement

and open to all lawful public use

COUNT II: QUIET TITLE/DECLARATORY JUDGMENT
(the BLM Segment is a county road/public highway)

76. Plaintiff incorporates the foregoing facts and allegations as if set
forth fully herein.
77. The BLM Segment, as described in Paragraph 43 and depicted in

pink in Paragraph 44 above, was constructed in the mid-to-late 1960’s
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to replace the historical county road and public right of way that
followed a similar route across Parcels A, B, C, D, F, G, and H.

78. Upon information and belief, and as indicated by Madison County
road data sheets, the BLM Segment was constructed as part of the
federal-aid secondary highway system. See Exhibit 7. It therefore was
and remains a public highway as defined by Mont. Code. Ann. § 60-1-
201(a) and its predecessor statutes. By promulgating a definition of
“public highway” that includes federal-aid highways, the State of
Montana expressly accepted the federal government’s R.S. 2477 grant
as to the BLM Segment prior to the repeal of R.S. 2477, rendering it a
public highway open to all lawful use.

79. In addition to or in the alternative to the grounds set forth in the
preceding paragraph, the R.S. 2477 grant as to the BLM Segment was
accepted by affirmative acts of the state and local government,
including but not limited to the involvement of Madison County in
maintaining and improving the road for years prior to the repeal of RS
2477 and thereafter, and by the expenditure of public funds for
maintenance and improvement of the road, rendering the BLM

Segment a county road and a public highway open to all lawful use
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pursuant to Mont. Code. Ann. § 60-1-201(3) and otherwise by operation
of Montana law.

80. In addition to or in the alternative to the grounds set forth in the
preceding two paragraphs, the R.S. 2477 grant as to the BLM Segment
was accepted by customary and historic public use in excess of the
statutorily prescribed period and prior to the repeal of R.S. 2477,
including expansive and enduring public uses for all lawful purposes,
such as ingress and egress to public and private lands for personal,
recreational, commercial, and agricultural uses, thereby establishing a
public right of way for all past and foreseeable future uses.

81. None of the access rights claimed hereby have never been
effectively relinquished, vacated, or abandoned.

82. Plaintiff, on behalf of itself and the people of Montana, is entitled
to relief quieting title, or other appropriate declaratory relief, clarifying
the nature and scope of the public’s right of way over the BLM Segment
of the road. Appropriate and necessary relief includes, but is not limited
to, a declaration establishing that the BLM Segment is a county road
and/or public highway of the State of Montana, or else is subject to an

equivalent public easement and open to all lawful public use
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COUNT III: QUIET TITLE/DECLARATORY JUDGMENT
(location of public rights of way)
83. Plaintiff incorporates the foregoing facts and allegations as if set
forth fully herein.
84. The precise original location of some of the declared county roads
described herein are presently unknown, for lack of a sufficient record
of actions known to have been taken by the Madison County
Commission more than a century ago.
85. The location of some of the county roads at issue has, in some
cases, also changed over time for reasons including but not limited to
the effects of road maintenance (i.e. gradual changes due to years of
grading and course alterations to serve the ends of convenient
maintenance and use) and deliberate decisions by Madison County and
the servient landowners to improve the roads, facilitate better access,
and address problems created by weather, erosion, and topography.
86. To the extent any portion of any public right of way over any of
the roads described herein, as they currently lie, might be obstructed or
defeated by the fact that the physical road has deviated from the
declared or otherwise-established public right of way, notwithstanding

the Garrison doctrine (discrepancies in location or description are
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“Insufficient to destroy [al road’s public status”), declaratory relief is
necessary and appropriate to establish the proper course of the right of

way and effectuate public access.

COUNT IV: INJUNCTIVE RELIEF
(ensuring viable public access)

87. Plaintiff incorporates the foregoing facts and allegations as if set
forth fully herein.

88. To the extent the Court determines that the public right of way
and the physical roadways have deviated, and substitute access cannot
be secured over an existing improved and maintained road, affirmative
injunctive relief is necessary and appropriate to compel the responsible
parties to relocate any such roads so as to afford public access
consistent with established rights, or otherwise reasonably improve
and/or maintain the roads where the public’s right of way lies.

89. To the extent the Upper Road is determined to be the only extant
county road and/or public highway, or else provides the only equivalent
public access, affirmative injunctive relief is also necessary and
appropriate to compel Madison County, and/or other responsible
parties, to maintain and improve the road so as to reasonably effectuate

the public’s right of way, including but not limited to replacing the
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washed-out bridge across Ruby Creek.

90. To the extent any such county roads are obstructed by fences,
gates, or other interference that is at odds with Montana law governing
access to and use of county roads and public highways, injunctive relief
1s also necessary and appropriate to compel the responsible parties to
remove such obstructions and impediments to the public’s lawful access.
91. Plaintiff is entitled to such relief pursuant to Mont. Code. Ann.

§ 27-19-102, the supplemental relief provisions of the federal and state
Declaratory Judgment Acts, and as may otherwise be authorized by

state or federal law.

COUNT V: QUIET TITLE/DECLARATORY JUDGMENT
(Bar K’s private right of way)

92. Plaintiff incorporates the foregoing facts and allegations as if set
forth fully herein.

93. In addition to or in the alternative to the public rights of way
described herein, Bar K has established private prescriptive easements
across the roads, or relevant portions thereof, by qualifying adverse use
by Bar K or its predecessors in interest for the statutorily prescribed
period, prior to acquisition of any such lands by the state or federal

government or dedication to any particular public use.
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94. All such prescriptive rights were established by expansive and
enduring private uses for all lawful purposes, including unrestricted
ingress and egress to the Ranch and adjacent public lands and other
personal, recreational, commercial, and agricultural uses by the owners
of the Ranch, their guests, employees and invitees.

95. No such access rights have ever been effectively vacated,
relinquished, or abandoned in any way.

96. All such rights, once established, ran with the land and the
current owners acquired the affected properties subject to the
established access rights of the original owners of the Ranch and their
successors in interest, including Bar K.

97. Plaintiff is entitled to relief quieting title, or other appropriate
declaratory relief, clarifying the nature and scope of Bar K’s private

access rights.

COUNT VII: DECLARATORY JUDGMENT
(supplemental relief and attorney’s fees)

98. Plaintiff incorporates the foregoing facts and allegations as if set
forth fully herein.
99. Plaintiff Bar K is entitled to an award of attorneys’ fees and costs

incurred in this matter pursuant to the cost-shifting and supplemental
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relief provisions of the Montana Uniform Declaratory Judgments Act
(Mont. Code. Ann. § 27-8-311 and 313), the “further relief” provisions of
the Federal Declaratory Judgment Act (28 U.S.C. § 2202), the private
attorney general doctrine, and as may otherwise be available under
federal or Montana law.
100. Plaintiff Bar K is further entitled to any other supplemental relief
that the Court may deem necessary and proper to achieve a just and
equitable result.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff Bar K Ranch, LL.C, prays for relief for
itself and the people of Montana, including but not limited to:
1.  Declaratory relief recognizing, locating and affirming any county
roads, public highways, or other public rights of way across the lands
described above or otherwise connecting Johnny Ridge Road to the Bar
K Ranch and adjacent public lands, and quieting title accordingly,
thereby establishing a perpetual public right of way for all lawful
purposes and with all other rights attendant thereto;
2.  Declaratory relief establishing any private rights of way across the

lands described above or otherwise connecting Johnny Ridge Road to
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the Bar K Ranch, and quieting title accordingly, consistent with the
broad, unrestricted historical use of the roads by Bar K and its
predecessors in interest for more than a century, which shall be
appurtenant to the Ranch property, run with the land, and inure to the
benefit of Bar K’s successors in interest;
3. Further declaratory or injunctive relief as may be necessary to
effectuate any public or private access rights the Court may recognize,
including but not limited to affirmative injunctive relief requiring the
responsible parties to remove obstructions, relocate certain roads and/or
replace, improve and maintain the roads and bridges at issue;
4.  An award of attorney’s fees and costs under 28 U.S.C. §§ 2202,
Mont. Code. Ann. § 27-8-311 and 313, and/or the private attorney
general doctrine; and
5.  Any other and further relief the Court deems just and equitable.
DATED this 29th day of January, 2019.

GOETZ, BALDWIN & GEDDES, P. C.,
Attorneys for the Plaintiff

\
)

/

~ U WV?/

J. Devlan Geddes
Jeffrey J. Tierney
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PARTITION FO7R CHANGE AND FXTTNTION OF COUNTY ROAD,

Virginise City,Montene.
fept.2nd., I9IZ.
To the Honorsble.The Board of County Commissioners of
Madison County,Montansa.

Gentlemen;

Ve the Undersigned,free holders of Road District G
Msdison County,Montana.and taxable therein for road purposes
do hereby petition the honoreble Board of County Commissioners of
said County to meke such changes as &re noted on plats
accompaning this petition as fols; m—w
e pest —Liny St PR v 5 0 the changingiof the
present course of tre read thru Sec's I,I12,I8 and 24T&ego£i5éd as
nearly &as possiblé on plat also the extention of the road scross
Horse Creek Canon thru fec. I9 T.Io © R I Fast.

The land affected by the first change is owned by John Barriter
w@gge name is signed to this petition aid who is agreeable to the
ghange

The land affected by fhe second is " owned by,m. Clark and Monty
GGbrhum who are agreeahle to the change ;

The land affected by the extention is owned by the N.P.RR
That the present road is in bad condition having had practically
no work done on it for years and &t there is an increasin amount
of traffie on acecount of the number of new settlers coming into

this ceetion this change and extention is akked

Respectfully submitted.

& W7
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VIEWERS’ REPORT

To the Honorable the Board of County Commissioners, Madison County, Montana: ¥

e

We, the undersigned viewers, appointed by your honorable body at your regular. 2% -2-- w3

) _19ZZ_s_ession. to view, locate, and mark

P A R i L8 1 B e Lo forer

as described in the petition therefor, on file in the office of the county clerk of said County of Madison,

heg leave to report our action thereon as follows:

Having first heen duly sworn to faithfully and impartially discharge the duties imposed by law,

_under said appointment, we repaired to the place, atthetime appointed for viewing said road, and _bro-

5 ceeded to locate and mark out sald road, as petitioned for, upon what appeared to be the most prac-

" ticable route therefor, upon the lines, in the directions and across the lands hereinafter particularly

~ described, to wits
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" STATE OF MONTANA, )
iﬁl \(S'Sn v ‘
i .County-of Madison - J
L (R R P e iemmme e mmm mm e m = Ea L

being severally duly sworn, eachfor himself and not one for the other, deposes and says: That he
desoribed in the. petition

will faithfully and impartially discharge the duties as viewer of the road,

,’——9 . i
therefor, to wit,__beginnirjg.at_éz_7M/’ Pzerr Lot

___________________________________

Subscribed and sworn to before me; by

~ day of _-__%‘k/f_-______‘-___ 19/3_,

NOTE-—At least one of-the viewers must be-sworn befare.some officer authorized to-administer -

oaths, after which he may swear the other viewers, . . i
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Commissioner s Journal

Madison County, Montana

Ay

road beginning at the N.E. Coreof Sec«l3.T.4 S. Re7 Weyand running Aireoctly south along the

east line of section 13,for & distence of one mile,was on motion rejectad;and the petition i
to maintain. ssicd road is hereby approved.

The Road petition of residents of the Ruby Velley as contimed from-previous Sesstuns
to re—opan and raconstruci .ol lay oub ws & pabllc nighway thet ceriwin rosd heretofore
Auelopcd atendoned and being that particuler road known as the lower road,lying along and
= through Sections 11-14 ff”l}.—’I‘.S.S +R.5W.,was examined and the following are appointed
Road Viewers.

W.W.Payne.
5 F.Jerkins
Martin Johnsone

'mg petition of residents of the vicinity of South Boulder,praying for & County road

commeheing at the S.i.Cor:of Sec.9.T-1 SR 2 W.,end running thence northerly across said

section to & point on the east lire thereof about I mile north of the S.E.Cor.of said Sece

.
- on 4re old Souin Boulder & Seppington road ,was on motion rejected,the same not being
1
i in proper form
.: ) )
(' ~™he viewers r on soad,commencing at e point near tre center of Section 15-T.&.85 R
2 ¢
53 N )
- 4 1 We,thence rumnins in 8 sout! erly #irection to S6c¢.19.T.10 S Rs1 E.,was on motion appro~ o
;e i i
b ;
2 3 ved and 7 same ig herebdy declared & County Roade b
)
A The pevition poking for e County Road in the Ruby Valley,wes reject— 5
3 ed,the same not e 4
-~ : y i
¢ i On -o%ion the sin 0f [40TE.AT v - ransferred from tie Gererol Roed fund bo ti:e Disprict #
. é KR s
£ TAM seemuieeenneramertbany Sevs ooy .os-$420.25 i
§ I
i " L T T R I cese A71AL0 v
n R P R R R R R R 04,32 *'
1
o L T T S RSO o8 ensc § sk & vihm LD
" R T I I TR IR R b emnisr TGHOIA
/
‘ Ll e B oS G § IO ¢ B W e ¢ W wsener & Kmsadfid . 376.0%
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Hofursher btusinese appearing the Beerd adjoinred.
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Attest: / ﬂ%’
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LORRAINE P. MOLITOR
CLERK AND RECORDER, MADISON CCUNTY
VIRGINIA CITY, MONTANA 59755
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PETITIONW

To the Board of Countyv Commissioners of !adison County:
e, the undersigned, heing ten or more of the freeholders
of the Road District wherein the follewing described road is

located do hereby pmetition the Board of County Commissioners

of HMadison Countv, lontana tc abandon and discontinue a certain
4% |

Cowmity road effective upon completion of the United States Covern-

ment road substituting therefore, said road to be abandoned be-
ing described as follows:

That certain County road on the Vesterly side of the
Madison River, Madison County, Montana, commencing
at: Highway 327 (FAS Project No. 3-427) in Section
36, Township 8 South, Range 1 West, M.P.M. thence
ooutherly approximately through the center of Sec-
tions 1 and 12, Township 9 South, Range 1 West, M.
P.Me 7 g0 the South line of Section 12, Township

nT

9 South, Range 1 West M.P.M.

e petition for the closure of this road by reason of the
fact that a United States Government road is to be built between
this road and the Madison River and will replace the road sought

to be abandoned. Ve wish the county road to be abandoned subject

to completion of the said United States Covernment road.

N 5 ¥
o .
A /1
/ i 4

/’: v P o 7
£ /V/M/’/// ( LA & T
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Boarx ®f oty Cormmissioners
Madison (Zount.y Phone 843-5444

(Vtzgénla dtqy, Montana 59755

CLARKE RAYMOND, CHAIRMAN NEIL L. MORGAN, ENNIS, MONTANA
SHERIDAN, MONTARA GUY D. GEORGE, SHERIDAN, MONTANA
June 2, 1969

T

o e B RE gL B .
as ({f;’:\u.'yczg\’ N B R R R UYL TR O

We, the vietkers of the county road, runrting south from McAtee Bridge to

)
Lev]

the Fish & Game Land, do hereby recommend that this road be abandoned

by the Madison County Commissioners.

Neil L. Morgan, €ommi#sioner

p.réroi l;d Heltt qff%%Zéz

Section §L, Rangel)_g_ Township %3.

% Q'x"’-‘g;on \ \Rm.m\\_\\«l &a\»m$\~;9 o %~

Bc’g 5/’23 Counézy




Case 2:19-cv-00006-BMM Document 1-5 Filed 01/29/19 Page5of 7 =

NOTICE OF HEARING OF BOARD OF COUNTY COMMISSIONERS

Notice is hereby given that the Board of County Commissioners
of Madison County will, on Tuesday the 8th day of July, 1969,
at the hour of 10:00 o'clock A.M., hear any and all protests which
may be made to the closure of that certain County Road located on

the westerly side of the Madison River, Madison County, Montana,

described as follows:
That certain County Road on the westerly side of the
Madison River, Madison County, Montana, commencing
at Highway 327 (FAS Project No. 3-427) in Section
36, Township 8 South, Range 1 West, M.,P.M. thence
Southerly approximately through the center of Sec-
tions 1 and 12, Township 9 South, Range 1 West, M.

P.M. to the South line of Section 12, Township 9
South, Range 1 West M.P.M,

all in accordance with the Petition of Eugene C. Walsh et al, seek-
ing the closure of said road and Viewers' Report filed in favor of
the same, subject to completion of a substitute road by the United
States Government,

Said Hearing will be held at the County Commissioners' Room

in the Courthouse in Virginia City, Montana, on the day above

mentioned.

For the Board of County Commissioners of Madison County.

Mary A. Myers
Clerk and Recorder
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MADISON COUNTY, MONTANA
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ek 3. | 3230
- COMMISSIONERS' PROCEEDINGS

r

!

!
-In tliehatte'rvof the closure of a porticn of a county road as petitioned for by Bugene C. Walsh x
'oizhéi-;, it appearing thet notice has been given to all parties properly concerned with the said_
"ci.;sﬁm and the Viewer's Report having been received and the Board having considered protesta filed ' o r

aﬁ'&'t)ie said Viewer's report, and it appearing to be proper in all respects that a portion of the

: }eizuast".ed road closure be granted; it is upon mution made, seconded and passed RESOLVED that the
'foilowing portion of county roads be declared closed and the easement of the county in such county
roz.id be declared abandoned, to-wit:

Thst certain county road cn the Westerly side of the Madison River, Madison County,

Montana commencing at Highway 327 (FAS Project No, 3«-427) in Section 36, Township ,
8 South, Range 1 West M.P.M,, thence Southerly approximately through the center of Sections
1 and 12 to the South line of the North half of Section 12, Township 9 South, Range L West,
K,P.M,

The Board met with Jerry Williams and Bill Beaman, representatives fram the office of the State | :

Forester and signed a mutual fire fighting agreement. : i : |

Annual i
The/report of the State Examiner was received, examined and ordered filed. ’

There being no further business the Board adjourned at 4100 ofclock P. M,

€ T N

Chairman

Attest:

AL

Wara G Mnerd
! O" Clerk |

t‘s

Pursuant to adjournment of Tuesday, the Board met in its room in the courthouse on Wednesday, . ' i
July 9, 1969, ALL members and the clerk were present, L
The Board met with Harry Odden, County Nursing home Administrator. ’ > (l
The Board received and rejected all bridge bids as advertised. fi
The Board adjourned as the Board of County Commissioners and convened as the Depairtment of
Public Welfare. Upon completion of all matters to come before it » the Board ndjo’urned as the Department

of Public Welfare and reconvered as the Board of Cou}lty Comnissioners,

Sealed bids were received on Madison County's gesoline , diesel fuel and heating oil needs for
fiscal 1969~70 2s follows:

! June 27, 1969
"Board of County Commissioners

Virginia City, Montana

B N T

{ Dear Sirs: In response to your call for bids for approximately 20,000 fallons § s
! of f#5 Fuel, we wish to tender cur bid as follows, a firm bid Tor the year,

Special fueld (Conoco) in place of #5 (which you have used for several

years) at §,0979 per gallon delivered into your tanks, minimum of 5,800
] pallong loads,

: Respectfully yours,

0. W, Grauman, Owner

OV /HEH McLeod Mercantile "t

EXHIBIT
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Sec., 8

MEOGW DGAD: Dormencins ats Sec,  twu, ance Noal Docinred:
Zonis - Wall NE 8 6s W ete: June 7, 1888

Creelk

Authovity: M - P, 239

Tndine ab: Jee,  Twn, lanre dlond Changeds
Wall Creek 24 105 1w
SW%NE?I thoritrs
"7 Granted: tload Tlosed: P&,Yi‘.
Date: Aug & 1764
Authericv: 2 -Page 302
’
ROAD DSCRIPTICN & ULMADRES: ’

Commencing at Dry Hollow at the south end of Ennis Lane, between Sections
8 and 9, T6S, RIW, and running in a southerly direction up the west side of
the Madison River to a point at or near the mouth of Wall Creel,

Read Clesed Frem The W, Boundvy line .5 gee,t2 los-/i/
Seuth Fhyw 12, 13, 24 w25 fos~lw « Jo 3 32 ¢ 33 [0S~ I E
F 4
(AL

Abanden old C’.‘f“)/ voad Frem Centev 3¢ 25w Seuth *threg 3I¢
§s5-Jw + See { % Iz 9s-tw. RePlaced by FAs /aro{ad' e

g2l Clesed ?'Iu,,y ] 176?

EXHIBIT
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